
STATE OF NEW YORK
STATE TAX COMMISSION

In the MatLer of the pet"ition

o f

A l l red ,  Samuel  Ba l in t ,  E .

dlb/a B & A Luncheonette

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  rhe  Years  12 / I /7 t - t I /3A/75 .

MFIDAVIT OF MAIT]NG

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Al l red, Samuel Bal int ,  E.,  d/b/a B & A Luncheonette, the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

A l l red ,  Samuel  Ba l in t ,  E .
d / b / a B & A L u n c h e o n e t t e
47 Java St .
Brook lyn ,  NY 11222

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

11 th  day  o f  January ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
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A l l red ,  Samuel  Ba l in t ,  E .

d / b l a B & A L u n c h e o n e t t e

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art icle 28

for the Years 12

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l
upon Anthony Grosso the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Anthony Grosso
29AA Hempstead Tpke.
Levittown, Ny 11756

and by deposit ing same enclosed in a postpaid properly addressed wrapper 1n a
(post off ice or off icial depository) under the exclusive care and custody of the
United SLates Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on sai-d wrapper is the last
known address of the representative

Sworn to before me this

11 th  day  o f  January ,  1980.

AFFIDAVIT OT MAITING

29 of the Tax Law

77 -77 /30 /75 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALB,ANY,  NEW YORK 12227

January  11 ,  1980

Al l red ,  Samuel  Ba l in t ,  E .
d / b / a B & A L u n c h e o n e t t e
47 Java St.
Brooklyn, NY 1L222

Gentlemen:

Please take not ice of Lhe Determinat ion of the State Tax Commissi .on enclosed
herewith.

You have nosr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) f fgA & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAx COMMISSION

Peti t ioner t  s Representat ive
Anthony Grosso
2900 Hempstead Tpke.
Levittown, NY 71756
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt.er of the Application

o f

EMII BATINT and SAMUEI AttRED, Co-parrners
d/b/ a B & A LIINCI{EONETTE

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax law for the Period December 1, 1971
through November 30, 1975.

DETERMINATION

Appl icants, Emil  Bal int  and samuel Al l -red, co-partners, d/b/a B & A

luncheonette, 47 Java Street,  Brooklyn, New York I I222, f i led an appl icat ion

for revision of a determinat ion or for refund of sales and use taxes under

Art ic les 28 and 29 of the Tax Law for the period December 1, 1971 through

November  30 ,  1975 ( f i le  No.  14532) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trdde Center,  New York,

New York, on March L9, 1979 at 9:15 A.M. Appl icants appeared by Anthony

Grosso, cPA. The sales Tax Bureau appeared by Peter crotty,  Esq. (samuel

Freund,  Esq. ,  o f  counse l ) .

ISSIiE

Whether applicants

determined by the Sales

November  30 ,  1975.

l iable for sales tax on addit ioanl

Bureau for the period December 1,

are

Tax

taxable sales

1971 through

FINDINGS OF FACT

1. 0n March 3, 1976, as the result  of  an audit ,  the Sales Tax Bureau

issued a Nol ice of Deterninat ion and Denand for Payment of Sales and Use Taxes

Due against the appl icants for the period December 1, 1971 through November 30,



-2 -

1975.  The not ice was issued for  $10,850.36,  p lus penal ty  and in terest  o f

$ 3 , 9 8 9 . 0 6 ,  f o r  a  t o t a l  o f  9 1 4 , 8 3 9 . 4 2 .

2. During the period at issue, appl icants

Frankl in Street,  Brooklyn, New York. Al l  i tems

to  the  sa les  tax .

operated a luncheonette at 276

sold by appl icants were subject

3. In an atLempt t .o audit  appl icants '  books and records, the Sales Tax

Bureau discovered that the only records avai lable were guest checks for the

period September 1, 1974 through November 30, 1974. The guest checks totaled

$91624.64 .  The Sa les  Tax  Bureau increased sa id  rece ip ts  by  30  percent  based

on appl icants '  statement that sales had decreased to that extent.  Since no

other records were avai lable, the Sales Tax Bureau assumed that quarter ly

receipts were constant throughout the audit  per iod and determined total  taxable

sa les  o f  $150 rL44.72 .  App l ican ts  repor ted  taxab le  sa les  o f  $25,666.57 ,  leav ing

add i t iona l  taxab le  sa les  o f  $1241478.15  and tax  due thereon o f  $81885.11 .

The or ig ina l  aud i t  per iod  was December  1 ,  1971 th rough November  30 ,1974.

The audit  was subsequent ly updated to include the period December 1, 7974

through November 30, 1975. The previous f indings were used as a basis of

computing the tax l iabi l i ty.

4.  Appl icants fai led to submit any documentary evidence in the form of

books and records or oLherwise to show that the Sales Tax Bureau's determina-

t ion of addit ional sales taxes due was incorrect.

CONCIUSIONS OF TAW

A. That where necessary, the Sales Tax Bureau may est imate sales tax due

on the basis of avai lable records in accordance with the meaning and intent of

sect ion 1138(a) of the Tax Law; that the appl icants fai led to introduce documentary

or other substant ial  evidence to show that the Sales Tax Bureau's determinat ion

of addit . ional tax due was incorrect;  therefore, appl icants are l iable for said

taxes .
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B. That the application of Emil Balint and Samuel Allred, Co-Partners,

d/b/a B & A luncheonette is denied and the Notice of Determination and Demand

for Payment of Sales and Use Taxes Due issued March 3, 1976 is sustained.

DATED: Albany, New York

JAN 1 1 le80
ATE TAX COMMISSION


